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DIGEST 

Request for reconsideration by the Maritime Administration 
, which 

concerned the Maritime Administration's award of a 
cooperative agreement for the operation of its Computer 
Aided Operations Research Facility. Upon reconsideration, 
we reaffirm our view that a procurement contract and not a 
cooperative agreement should have been used. 

of 8-227084.5, October 15, 1987, 67 Comp. Gen. - 

DECISION 

The Maritime Administration (MARAD), U.S .  Department of 
Transportation, requests that we reconsider our opinion 
addressed to Chairman Jack Brooks of the Legislation and 
National Security Subcommittee, House Committee on 
Government Operations, 8-227084.5, dated October 15, 1987, 
67 Comp. Gen. . That opinion dealt with the award of a 
cooperative agreement by the Maritime Administration for the 
privatization of the Computer Aided Operations Research 
Facility (CAOHF), located at the U.S. Merchant Marine 
Academy, Kings Point, New York. We concluded that a 
cooperative agreement was an inappropriate funding mechanism 
for the operation of the CAORF, and that instead a 
procurement contract should have been used . 
The Maritime Administration states that the basic reason for 
the disagreement is that the "separate, self-contained 
nature" of the transaction by which the CAORF was 
transferred to the private operator was not recognized. 
Instead, it says that we merged that transaction with the 
"possible, indeed probable," business to be awarded in the 
future by means of the acquisition process. It states that 
the primary purpose of the transaction was to remove the 
federal government as a competitor of the private maritime 
research industry and to reduce the budgetary demands for 
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r e s e a r c h  s e r v i c e s  f o r  t h e  d i r e c t  b e n e f i t  o f  a n y  F e d e r a l  
a g e n c y . "  A c c o r d i n g  t o  MARAD: 

"Our p o s i t i o n  r e m a i n s  t h a t  t h e  use o f  a 
c o o p e r a t i v e  a g r e e m e n t  f o r  t h e  t r a n s f e r  o f  CAORF 
i n t o  p r i v a t e  h a n d s  was c l e a r l y  c o n s i s t e n t  w i t h  t h e  
[ F e d e r a l  G r a n t  a n d  C o o p e r a t i v e  A g r e e m e n t ]  A c t .  
The p r i n c i p a l  p u r p o s e  o f  t h e  a g r e e m e n t  was to  
t r a n s f e r  a t h i n g  o f  v a l u e  to  c a r r y  o u t  a p u b l i c  
p u r p o s e  o f  s u p p o r t  or  s t i m u l a t i o n  a u t h o r i z e d  by  
law, n o t  t h e  p u r c h a s i n g  o f  s e r v i c e s  f o r  t h e  d i r e c t  
b e n e f i t  o f  t h e  u n i t e d  S t a t e s . "  

F i n a l l y ,  a c c o r d i n g  t o  MARAD, a b s e n t  a c lear  d e m o n s t r a t i o n  o f  
a " p r o c u r e m e n t  c o n t e x t , "  w e  s h o u l d  d e f e r  to  t h e  a g e n c y ' s  
p u r p o s e  i n  c h o o s i n g  to  use a c o o p e r a t i v e  a g r e e m e n t .  

The  F e d e r a l  G r a n t  a n d  C o o p e r a t i v e  A g r e e m e n t  A c t  o f  1 9 7 7 ,  
3 1  U.S.C. S S  6301-08,  e s t a b l i s h e d  t h e  c r i t e r i a  which  
a g e n c i e s  m u s t  f o l l o w  i n  d e c i d i n g  wh ich  l e g a l  i n s t r u m e n t  t o  
use when e n t e r i n g  i n t o  a f u n d i n g  r e l a t i o n s h i p  w i t h  a 
r e c i p i e n t  f o r  a n  a u t h o r i z e d  p u r p o s e .  The q u e s t i o n  t h i s  A c t  
r a i s e s  is  w h e t h e r  t h e  p r i n c i p a l  p u r p o s e  o f  t h e  t r a n s a c t i o n  
is to  t r a n s f e r  a t h i n g  o f  v a l u e  to  t h e  r e c i p i e n t  t o  c a r r y  
o u t  a p u b l i c  purpose o f  s u p p o r t  or s t i m u l a t i o n  a u t h o r i z e d  by 
law,  or w h e t h e r  i t  is  to acquire  p r o p e r t y  or s e r v i c e s  
( i n c l u d i n g  l ea se  or b a r t e r )  f o r  t h e  d i r e c t  b e n e f i t  or u s e  o f  
t h e  u n i t e d  S t a t e s .  I f  t h e  f o r m e r ,  a g r a n t  or c o o p e r a t i v e  
a g r e e m e n t  is proper.  I f  t h e  l a t t e r ,  t h e n  a p r o c u r e m e n t  
c o n t r a c t  is to  be u s e d .  3 1  U.S.C. S S  6 3 0 4 - ( 1 )  a n d  6 3 0 5 ( 1 ) .  

We sa id  i n  o u r  o p i n i o n  t h a t  t h e  r e l a t i o n s h i p  b e t w e e n  MARAD 
and  t h e  awardee f u n d a m e n t a l l y  i n v o l v e s  o p e r a t i o n  o f  t h e  
f a c i l i t y  f o r  MARAD b y  t h e  a w a r d e e  to  s e r v e  p r i n c i p a l l y  t h e  
n e e d s  o f  MARAD a n d  o ther  g o v e r n m e n t  a g e n c i e s .  We c o n c l u d e d  
t h a t  a c o n t r a c t ,  r a t h e r  t h a n  a c o o p e r a t i v e  a g r e e m e n t ,  was 
t h e  proper i n s t r u m e n t  f o r  t h i s  t y p e  o f  r e l a t i o n s h i p .  

The  Maritime A d m i n i s t r a t i o n  a r g u e s  t h a t  we h a v e  i g n o r e d  
r e p e a t e d  d i s a v o w a l s  o f  t h e  promise o f  a n y  b u s i n e s s  f rom 
f e d e r a l  a g e n c i e s .  A c c o r d i n g  to  i t ,  "we [MARAD] took p a i n s  
t o  c l e a r l y  i n f o r m  p o t e n t i a l  proposers t h a t  a n y  p o t e n t i a l  
F e d e r a l  Governmen t  b u s i n e s s  would  h a v e  to r e s u l t  f rom 
f o l l o w i n g  t h e  n o r m a l  a c q u i s i t i o n  processes" a n d  a n y  c o n t r a c t  
to  p r o v i d e  s e r v i c e s  to  a f e d e r a l  a g e n c y  s h o u l d  b e  v i e w e d  as  
c o m p l e t e l y  i n d e p e n d e n t  of t h e  c o o p e r a t i v e  a g r e e m e n t .  

I n  o u r  v i e w  MARAD'S purpose i n  e n t e r i n g  i n t o  t h e  a g r e e m e n t  
m u s t  be j u d g e d  o n  t h e  bas i s  o f  a l l  t h e  s u r r o u n d i n g  
c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  f a c t  t h a t  t h e  a v a i l a b l e  
i n f o r m a t i o n  i n d i c a t e d  t h e  f a c i l i t y  would b e  o p e r a t e d  
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p r i n c i p a l l y  to  meet t h e  n e e d s  o f  t h e  f e d e r a l  g o v e r n m e n t .  I n  
t h i s  c o n n e c t i o n  w e  n o t e  t h a t  s i n c e  o u r  d e c i s i o n  MARAD h a s  
a w a r d e d  a s o l e - s o u r c e  c o n t r a c t  to t h e  opera tor  o f  t h e  
f a c i l i t y  a n d  h a s  j u s t i f i e d  t h a t  s o l e - s o u r c e  award  o n  t h e  
g r o u n d  t h a t  i t  was n e c e s s a r y  to  a s s u r e  t h e  f a c i l i t y  was 
a v a i l a b l e  t o  p r o v i d e  r e q u i r e d  s e r v i c e s  i n  t h e  e v e n t  o f  a 
n a t i o n a l  e m e r g e n c y  or f o r  i n d u s t r i a l  m o b i l i z a t i o n .  see S h i p  
A n a l y t i c s  I n c . ,  The  Maritime T r a i n i n g  and  Research C e n t e r ,  

- 
B-230647,  J u l y  1 2 ,  1 9 8 8 .  

I n  o u r  o p i n i o n  o f  O c t o b e r  1 5 ,  1 9 8 7 ,  w e  r e c o g n i z e d  t h a t  i t  is 
o f t e n  d i f f i c u l t  to  d r a w  f i n e  l i n e s  b e t w e e n  t h e  a v a i l a b l e  
f u n d i n g  v e h i c l e s  i n  a p a r t i c u l a r  f a c t u a l  s i t u a t i o n .  
N e v e r t h e l e s s ,  w e  c o n c l u d e d  t h a t  u s e  of a c o o p e r a t i v e  
a g r e e m e n t  was i n a p p r o p r i a t e .  W h i l e  a n  a g e n c y ' s  choice o f  a n  
i n s t r u m e n t  is e n t i t l e d  t o  d e f e r e n c e ,  we m u s t  look  t o  t h e  
s u b s t a n c e  o f  a n  a g r e e m e n t  to d e t e r m i n e  i f  a proper f u n d i n g  
mechan i sm h a s  b e e n  u s e d .  Our a n a l y s i s  o f  t h i s  matter 
c o n v i n c e d  u s  t h a t  managemen t  s e r v i c e s  were p r o c u r e d  b y  t h e  
award i n  q u e s t i o n .  The s u b s e q u e n t  n o n c o m p e t i t i v e  award t o  
t h e  ope ra to r  o f  t h e  g o v e r n m e n t ' s  f a c i l i t y  is  a r e l a t e d  award  
t h a t  a s s u r e s  paymen t  u n d e r  t h e  terms o f  t h e  i n i t i a l  
p r o c u r e m e n t .  A c c o r d i n g l y ,  upon r e c o n s i d e r a t i o n ,  we r e a f f i r m  
our v i e w  t h a t  a p r o c u r e m e n t  c o n t r a c t  a n d  n o t  a c o o p e r a t i v e  
a g r e e m e n t  s h o u l d  h a v e  b e e n  u s e d  i n  t h e  f i r s t  i n s t a n c e .  

la Comptroller G e n e r a l  1 of  t h e  U n i t e d  S t a t e s  
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